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1. MR JUSTICE COLLINS: The Applicant, Mr Monazah, is in receipt of housing benefit from Westminster. He took up the tenancy of an address, 57 Rodney Court, on 11th September 1996, renting it from a private landlord. The accommodation has three bedrooms. The applicant is limited to accommodation which is on a ground floor or has a lift in the building. It is necessary that the accommodation is of that type because, sadly, the Applicant has a son, who is now some 26 years old, who suffers from leukaemia and a debilitating form of myelitis. As a result, he can barely move about and only at all on crutches. He receives a disability living allowance. The Applicant himself is some 62 years old or thereabouts and is not in the best of health. There are also two daughters who live with him (who I assume to be unmarried, although there is no direct evidence about it), who are aged 30 and 27 respectively.

2. The Applicant says that he has tried to find cheaper accommodation, but unsuccessfully. The accommodation which he did obtain had a contractual rent of £446 odd per week. This rent was referred, as it had to be, to the Rent Officer, who apparently initially determined the local reference rent of £430. The Local Authority, it seems, were not impressed with that particular determination and did not accept it, because they reduced the eligible rent to £270 per week. The Applicant made representations and the Authority applied for a re-determination, and it was reconsidered by a second Rent Officer who considered the rent to be exceptionally high. He made what is called an exceptionally high determination of £360, a local reference rent of £305, which, as the very complicated regulations then provided, produced what is described as a maximum rent of £332.50. The Authority itself then reduced that to £300 as being its view of the eligible rent. I do not need to go into its reasoning which produced that reduction. The result was that there is, and remains, a shortfall of something in the order of £146 odd a week. The Applicant is finding it exceedingly difficult to meet that shortfall. He says that he has already had to sell a number of his possessions and he has been totally unable to persuade the landlord to reduce the rent to any degree at all.

3. This case concerns the upholding by the Review Board of the Local Authority's determination. When the case was launched and leave was given to move for judicial review on 24th July 1998, a number of different points were taken. It was said that the Review Board had erred in various respects. The parties have, I gather, reached agreement that the matter is going to have to be reconsidered and all matters in dispute have been resolved, save one. That is the matter that remains for me to consider.

4. To do so, it will be necessary to look at some of the Regulations. Housing benefit is one of the benefits which are provided for in the Social Security Contributions and Benefits Act 1992, section 123(1)(d). That provides that prescribed schemes shall provide for the various benefits therein referred to. Section 137 of that Act, which, so far as material, re-enacts the provisions of section 20(11) of the Social Security Act 1986, gives a definition of "family", as meaning:

"(a) a married or unmarried couple;

(b) a married or unmarried couple and a member of the same household for whom one of them is or both are responsible and who is a child or a person of a prescribed description;

(c) except in prescribed circumstances, a person who is not a member of a married or unmarried couple and a member of the same household for whom that person is responsible and who is a child or a person of a prescribed description."

5. I am not here concerned with persons of a prescribed description because it is common ground that Ali (that is to say, the disabled son) does not fall within that description. "Child" means "a person under the age of 16". There are provisions whereby "child" can mean someone under 19, but since Ali is over 19 anyway, that is immaterial.

6. The reason I referred to section 137, the successor to section 20(11) of the 1986 Act, is because in the relevant regulations, that is to say the Housing Benefit (General) Regulations 1987 (as very much amended over the succeeding years) the definition of "family" in Regulation 2 is given as having the meaning assigned to it by section 20(11) of the Social Security Act 1986. Again, "child" is defined as meaning "a person under the age of 16". There is also an added definition of "close relative" which means, among other persons, a son of any age.

7. The relevant regulation, around which this application turns, is Regulation 61(3). It will be necessary to refer briefly to other regulations, but that regulation gives a discretion to the Authority to increase the amount of housing benefit that will be payable in certain circumstances. Those circumstances are these:

"Where in any case-

(a) regulation 11 applies;

(b) the maximum rent is less than the amount
which would be the claimant's eligible
rent if regulation 11 did not apply (his
reckonable rent); and

(c) the appropriate authority is satisfied
that-

(i) an amount by way of housing benefit
would fall to be payable to the
claimant; and

(ii) unless that amount is increased,
the claimant or a member of his family
will suffer exceptional hardship;

the authority may determine that the amount of the person's appropriate maximum housing benefit calculated in accordance with paragraph (1) shall be such increased amount as it considers appropriate in the particular circumstances of the case ..."

8. Regulation 11 is the regulation which deals with the ascertainment of maximum rent. It is often said that Parliament can enact anything and can enact that black is white. In fact maximum rent, broadly speaking, would appear to be the lowest of the figures that the Rent Officer determines. Perhaps it matters not, but it is an important question which itself will help to determine what amount of housing benefit is payable. Quite clearly in this case Regulation 11 applies. It is to be noted that Regulation 11(11) has a particular application. It reads:

"This paragraph applies to the following persons-

(a) the claimant;

(b) any member of his family;

[(c) deals with polygamous marriages];

(d) subject to paragraph (12), any relative
of the claimant or his partner who
occupies the same dwellings as the
claimant, whether or not they reside
with him."

9. I cite that because there one has a paragraph which quite plainly recognises the narrow meaning of "family", and where it is intended that the regulation should have a wider application, it is so stated. There is, as I have said, the reference to "relative". "Relative" is defined as meaning "a close relative", but, in addition, includes "grandparent, grandchild, uncle, aunt, nephew and niece".

10. Paragraph (11) of Regulation 11 mirrors the provision of paragraph (7) of the old Regulation 11 which was in substantially the same terms. The only reason I refer to the old Regulation 11 is because of the submission of Mr Westgate, that the discretionary power in Regulation 61(3), which was added by the 1995 Regulations with effect from 2nd January 1996, was to an extent a reflection of the discretion which had been in the old Regulation 11. He recognises that that could be said to be against him because of the provisions of the new Regulation 11(11) and the old Regulation 11(7) which specifically referred to "relative" in addition to members of the family. It would have been so easy for Regulation 61(3) to refer to "relatives" in the same terms as the old regulation or the new Regulation 11 if it had been intended that such relatives were to be included, but Regulation 61(3) does not do that.

11. Regulation 63 is to be noted because it deals with deductions which are to be made from the amount payable if there are non-dependants living with the claimant in his household. It is to be noted that paragraph (6) states that there will be no deduction if the claimant himself or his partner is either blind or receiving attendance allowance or a care component of disability allowance. Furthermore, no deductions are to be made in respect of non-dependants if they are not generally living with the claimant or they are students and not working, or are patients or prisoners for a long enough period.

12. The reason for the deductions in respect of non-dependants (or, at least, one assumes the reason for it) is the assumption that such non-dependants will be able to contribute something towards the rent. One would surely have expected if Parliament had intended persons like Ali not to be in anyway a burden upon a claimant in the sense that they could provide any reduction to be included in Regulation 63, but they are not. In fact, I am told that there has been a deduction made under Regulation 63, as indeed would appear to be mandatory by the terms of the regulation, of not a very large amount, but for the Applicant no doubt a significant amount, namely £7 a week. That is because Ali is not working and thus not receiving any income.

13. Mr Westgate says that that is mitigated by the provisions of Regulation 61(2) which enables the Authority, as a matter of discretion, to disapply that deduction which otherwise falls to be made if satisfied that the claimant's circumstances are exceptional. That is a very high burden for an Applicant to fulfil, and he has not been able to obtain, as I understand it, a disapplication of Regulation 63 under Regulation 61(2).

14. The only deduction (if that is the right word) that he achieves is under one of the provisions of Schedule 2, that is paragraph (14Z)(a), which enables a claimant whose partner is in receipt of invalidity care allowance to receive a disregard in relation to some part of that sum, in the sense that is not taken into account against them for the purposes of assessing what their income is, again for the purposes of ascertaining the appropriate amount that they should receive by way of housing benefit. That carer premium is received where a person has to care for someone who is unable to care for him or herself. I gather that such a premium is received because of their care for Ali.

15. The simply stated straightforward question, therefore, is whether the normal meaning of "family", limited, as it is, to the parents and to children under 16, should apply in Regulation 61(3). Mr Westgate submits that the context does require that "family" should be given a wider interpretation and should mean what is really the natural meaning of the word, certainly including a son, whether or not he is grown up, because clearly such a son would be in common parlance a member of the family. He makes the point that the expression "except where the context otherwise requires" is a wide one and that the court is not limited in construing it to the section of the Act in which it appears. I am entitled to look more widely at the surrounding circumstances, including the whole Act, if appropriate, and in the context of this case, perhaps, the whole of the Regulations of 1987. The court is also entitled to consider the nature and object of the relevant provision. So much, submits Mr Westgate, was made clear by the Court of Appeal in an old case in Re Evans [1891] 1 QB 143 followed by McCardy J in Ruffy-Arnell & Baumann Aviation Company Limited v The King [1922] 1 KB 599, the passage in question being at pages 612 and 613.

16. I am quite prepared to accept that and to approach this on the basis that I am entitled to look at the regulations as a whole. The problem is that if I do look at the regulations as a whole, I find, as I have already indicated, that there is express reference to relations if a particular provision is intended to extend beyond the children or members of the family as defined in Regulation 2. Accordingly, as it seems to me, Mr Westgate's argument is not assisted by looking beyond Regulation 61(3) itself. It really depends upon persuading me that to exclude someone like Ali would be unfair, because Ali is undoubtedly a financial burden, rather than any conceivable benefit to the Applicant
(I underline, I am talking in terms purely of finance here and not any other considerations). Furthermore, because Ali needs looking after and because of his physical disabilities, the choice of premises is limited. Not only is the choice of premises limited, those which are appropriate will tend to be more expensive and so the Applicant is caught all ways, as it were, by having to look after Ali. One sees very much the force of that in factual terms. I am bound to say that I have a very great deal of sympathy for the Applicant in the circumstances of this case. I would like, if possible, to construe the regulations to extend to give the Local Authority, Westminster the discretion which Mr Westgate submits they have. The problem is I do not find it possible to do so. I cannot rewrite the regulation; I cannot say to myself that if Parliament had appreciated that someone like Mr Ali would crop up, it would have catered for him and I ought, therefore, to find that the regulation can be construed so as to cater for him. The answer is that Parliament should be persuaded that this is the sort of case that does require the additional provision in the terms, for example, of Regulation 11(11)(d), extending the discretion to cover people in the position of Ali. However, it seems to me that the regulation itself is clear, and it does no violence to its intention to say that whoever decided that it should be in this form decided it because it was intended to be a narrow discretion which applied only to cases of hardship to members of the family, that is to say those under the age of 16 or, in certain exceptional circumstances, 19. There is no justification, in my view, for applying the wider construction.

17. Mr Westgate referred me to section 35(3)(a) as being, he said, an example of a regulation where "family" could mean "family" in the sense defined in Regulation 2. I do not need to decide whether that is right for the purposes of that regulation. I am perfectly happy to assume that he is right, but that cannot help in deciding whether it should bear the meaning in Regulation 61(3). If it be a fact, that in another regulation the context requires it to bear the wider meaning, then so be it. That, as I say, cannot determine the question of this particular regulation.

18. In those circumstances, as it seems to me, the contentions put forward by the Applicant cannot prevail. In my judgment, the reference in Regulation 61(3) to "member of the family" means member of the family as defined in Regulation 2, and the context does not otherwise require.

19. If anyone wants a declaration in that form to be given, I will give it, but I would not have thought it was necessary because the judgment speaks for itself.

20. MR JONES: My Lord, yes, I do not think we need that.

21. MR JUSTICE COLLINS: All I need do is to dismiss this application or simply make no Order, or what?

22. MR JONES: My Lord, it can be either.

23. MR WESTGATE: My Lord, in view of ----

24. MR JUSTICE COLLINS: You are agreed, as I understand it, that it is going to go back. Does this decision need to be quashed or is it always open to ----

25. MR WESTGATE: It is always open to conduct a fuller view ----

26. MR JUSTICE COLLINS: It seems to me that no Order is required.
MR WESTGATE: My Lord, yes.

27. MR JUSTICE COLLINS: Mr Jones, are you making an application?

28. MR JONES: We are content with that Order, and I think my learned friend needs a legal aid taxation.

MR WESTGATE: Yes.

29. MR JUSTICE COLLINS: You are not making an application for costs?

MR WESTGATE: My Lord.... ( Pause- counsel takes instructions ).

30. MR JUSTICE COLLINS: I think you would be pushing your luck to make any further application, Mr Westgate.

31. MR WESTGATE: My Lord, I was not going to. I was just checking the point about the power to review.

32. MR JUSTICE COLLINS: If the decision needs to be quashed, then it had better be quashed, because you accept that there are -- if it can be simply reconsidered without any need to quash, then there is no problem.

33. MR JONES: We need not trouble your Lordship further. Can we, in essence, if required ----

34. MR JUSTICE COLLINS: If you need an Order for that, if you satisfied yourselves that the Authority is effectively functus because the Review Board has made a decision that needs to be quashed, then obviously an Order will be made, because you accept, as I understand it, it had gone wrong. I am not surprised, having regard to what I have seen, that it may not have gone entirely right in certain respects.

35. MR JONES: My Lord, if appropriate, perhaps we can lodge a minute.

36. MR JUSTICE COLLINS: I think that is probably the easiest way. Mr Westgate, that is the best thing, is it not?

37. MR WESTGATE: My Lord, yes. I think that it is covered by Regulation 86, but I need not trouble you further with the mechanics.

38. MR JUSTICE COLLINS: I will leave it open, but if you want to, say within 24 hours, you can always come back to the court and lodge a minute, if you find it necessary to do so. Otherwise, simply no order.

_ _ _ _ _ _ _ _ _ _
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